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Attachment B 
 

STAFF’S ARGUMENT TO ADOPT THE PROPOSED DECISION, AS MODIFIED 

 
 
Kim A. Yarbrough (Decedent) became a member of CalPERS through his employment 
as a civil engineer with the California Department of Transportation (CalTrans), 

beginning on May 1, 1956.  
 
Decedent married Linda Yarbrough (Linda) on July 29, 1987, which is reflected on a 
marriage certificate. Decedent applied for a service retirement on November 20, 1992. 

As part of the documents submitted with his service retirement, Decedent completed a 
Settlement and Beneficiary Designation Form, he elected the Option 3W Lifetime 
Monthly Benefit (Option 3W) and named Linda as the beneficiary. Decedent also named 
Linda as the beneficiary of his Lump Sum - Retired Death Benefit.  

 
Decedent service retired effective December 31, 1992. 
 
Decedent married his second wife, Respondent Pat Yarbrough (Respondent), on 

December 29, 1994. On February 23, 1995, Decedent contacted CalPERS by letter and 
telephone to add Respondent and remove his ex-spouse Linda, from his health and 
dental plans. Those changes were made to his account.  
 

During the phone call with CalPERS, Decedent mentioned that he never actually 
married Linda, and that he was waiting for records from the county clerk regarding the 
invalid marriage. CalPERS never received any documents invalidating Decedent’s 
marriage to Linda. Linda died on May 14, 2009. 

 
Decedent signed and submitted a Special Power of Attorney Form to CalPERS, naming 
Respondent as his attorney-in-fact on December 27, 2015. Decedent grew ill in early 
2016. A May 16, 2016 letter from Decedent to CalPERS stated that he wanted 

Respondent to receive his retirement after his death. Respondent signed the May 16, 
2016 letter on Decedent’s behalf because he was having problems writing. Decedent 
died on August 4, 2016. 
 

CalPERS mailed two condolence letters to Respondent on August 29, 2016. The letters 
informed Respondent that she did not qualify for the Survivor Continuance. To be 
eligible for the Survivor Continuance, the beneficiary’s marriage to the member has to 
occur at least one year prior to the member’s (Decedent’s) retirement date and be 

continuous until his death. The letter also indicated that Respondent’s health coverage 
would stop because she was not eligible for a monthly allowance. 
 
CalPERS sent two additional letters to Respondent on September 7, 2016. These 

letters notified Respondent that CalPERS was sending her two warrants: the first in the 
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amount of $550.43 (pro-rata retirement allowance) and the second in the amount of 
$1,600 (Death Benefit).  
 

Respondent faxed a handwritten letter to CalPERS on September 8, 2016. Respondent 
sought “Decedent’s retirement benefits” and stated that Decedent wanted her to receive 
his retirement benefits after he died. 
 

CalPERS replied to Respondent in writing by letter dated November 14, 2016. CalPERS 
informed Respondent that the Survivor Continuance requires the surviving spouse to be 
married to the member for a continuous period beginning at least one year prior to his 
retirement and the date of his death. Because Respondent married Decedent after his 

retirement, she was ineligible for the Survivor Continuance. The letter also informed 
Respondent that she was ineligible to receive the Option 3W.  
 
CalPERS sent additional letters to Respondent on January 24, 2017, and April 25, 

2017, indicating that she was ineligible to receive the Option 3W benefit. The letters 
informed Respondent that the Option 3W is irrevocable, and can only be modified after 
certain qualifying life events. Here, the change was made more than one year after the 
qualifying event, so it does not take effect for twelve months thereafter and the member 

must be living on the effective date of the change.  
 
The letters further explained that when a former spouse is named as the Option 3W 
beneficiary, the dissolution documents must specifically award the member (Decedent) 

his full interest in his retirement account. CalPERS had no record that Decedent 
requested a modification of his Option 3W, or that Decedent received a judgment 
awarding him the full interest in his retirement after his marriage to Linda ended. The 
letters gave Respondent appeal rights. 

 
Respondent appealed CalPERS’ determination and exercised her right to a hearing 
before an Administrative Law Judge (ALJ) with the Office of Administrative Hearings 
(OAH). A hearing was held on November 2, 2021. Respondent represented herself at 

the hearing. 
 
Prior to the hearing, CalPERS explained the hearing process to Respondent and the 
need to support her case with witnesses and documents. CalPERS provided 

Respondent with a copy of the administrative hearing process pamphlet. CalPERS 
answered Respondent’s questions and clarified how to obtain further information on the 
process. 
 

At the hearing, CalPERS provided testimony that the Survivor Continuance requires the 
surviving spouse to be a husband or wife who was married to the member for a 
continuous period beginning at least one year prior to retirement and to the date of 
death (Government Code section 21629). Because Respondent married Decedent after 

his retirement, she was ineligible for the Survivor Continuance. 
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CalPERS also provided testimony that the Option 3W benefit can only be changed or 
modified following qualifying life events (Gov. Code sections 21462 and 21492). One of 
those events is a marriage or death of the former beneficiary which is what happened 

here. However, when the former spouse is named as an Option 3W beneficiary, 
Decedent must have been awarded 100% interest in his retirement following dissolution 
(Government Code section 21454). Further, if the change is made more than one year 
after the qualifying event, it will not take effect for twelve months, and the member must 

be living at the end of those twelve months.  
 
CalPERS never received a request from Decedent to change his Option 3W beneficiary 
from Linda to Respondent. Although Decedent submitted a letter dated May 16, 2016, 

which attempted to give “Decedent’s retirement” to Respondent, that letter did not 
effectuate a change because no elective forms and necessary documents were 
included. Further, Decedent died 11 weeks after the date of the letter, long before the 
required 12-month waiting period expired. Finally, CalPERS never received any 

dissolution documents invalidating Decedent’s marriage to Linda or awarding Decedent 
the requisite 100% interest in his retirement.  
 
Respondent testified on her own behalf. Respondent testified that she sent “papers” to 

change the Option 3W beneficiary, but she does not know what CalPERS did with them. 
Respondent stated that Decedent signed the papers a year after their 1993 marriage, 
and that they went together to deliver the papers to the CalPERS Regional Office in San 
Diego. Respondent also explained that Decedent’s marriage to Linda was invalid 

because Linda was already married to someone else at the time. 
 
After considering all of the evidence introduced, as well as arguments by the parties, the 
ALJ denied Respondent ’s appeal. Respondent did not provide documentation to show 

that Decedent’s marriage to Linda was invalid or annulled. Respondent also failed to 
provide documentation to show that Decedent was awarded his full interest in his 
retirement benefit following his divorce from Linda. Plus, Decedent never completed any 
forms to change his Option 3W beneficiary to Respondent. So, the ALJ ruled that 

Respondent was not entitled to the Option 3W. 
 
The ALJ also found that Respondent was not entitled to the Survivor Continuance 
because Respondent was not married to Decedent one year prior to his retirement, 

making her ineligible for the Survivor Continuance.  
 
In the Proposed Decision, the ALJ concludes CalPERS correctly determined that 
Respondent was not eligible for the benefits in question. Accordingly, the ALJ denied 

the appeal.  
 
Pursuant to Government Code section 11517 (c)(2)(C), the Board is authorized to 
“make technical or other minor changes in the proposed decision.” In order to avoid 

ambiguity, staff recommends that “Daniela” be changed to “Daniel” in the first line of 
paragraph 18 on page six, and that “Ms.” be changed to “Mr.” in paragraphs 18 and 19. 
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For all the above reasons, staff argues that the Proposed Decision be adopted by the 
Board, as modified. 

 
January 18, 2022 
 
 

       
Charles H. Glauberman 
Senior Attorney 




Accessibility Report



		Filename: 

		item11-attachb_a.pdf






		Report created by: 

		


		Organization: 

		





[Enter personal and organization information through the Preferences > Identity dialog.]


Summary


The checker found no problems in this document.



		Needs manual check: 2


		Passed manually: 0


		Failed manually: 0


		Skipped: 1


		Passed: 29


		Failed: 0





Detailed Report



		Document




		Rule Name		Status		Description


		Accessibility permission flag		Passed		Accessibility permission flag must be set


		Image-only PDF		Passed		Document is not image-only PDF


		Tagged PDF		Passed		Document is tagged PDF


		Logical Reading Order		Needs manual check		Document structure provides a logical reading order


		Primary language		Passed		Text language is specified


		Title		Passed		Document title is showing in title bar


		Bookmarks		Passed		Bookmarks are present in large documents


		Color contrast		Needs manual check		Document has appropriate color contrast


		Page Content




		Rule Name		Status		Description


		Tagged content		Passed		All page content is tagged


		Tagged annotations		Passed		All annotations are tagged


		Tab order		Passed		Tab order is consistent with structure order


		Character encoding		Passed		Reliable character encoding is provided


		Tagged multimedia		Passed		All multimedia objects are tagged


		Screen flicker		Passed		Page will not cause screen flicker


		Scripts		Passed		No inaccessible scripts


		Timed responses		Passed		Page does not require timed responses


		Navigation links		Passed		Navigation links are not repetitive


		Forms




		Rule Name		Status		Description


		Tagged form fields		Passed		All form fields are tagged


		Field descriptions		Passed		All form fields have description


		Alternate Text




		Rule Name		Status		Description


		Figures alternate text		Passed		Figures require alternate text


		Nested alternate text		Passed		Alternate text that will never be read


		Associated with content		Passed		Alternate text must be associated with some content


		Hides annotation		Passed		Alternate text should not hide annotation


		Other elements alternate text		Passed		Other elements that require alternate text


		Tables




		Rule Name		Status		Description


		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot


		TH and TD		Passed		TH and TD must be children of TR


		Headers		Passed		Tables should have headers


		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column


		Summary		Skipped		Tables must have a summary


		Lists




		Rule Name		Status		Description


		List items		Passed		LI must be a child of L


		Lbl and LBody		Passed		Lbl and LBody must be children of LI


		Headings




		Rule Name		Status		Description


		Appropriate nesting		Passed		Appropriate nesting







Back to Top
