
ATTACHMENT E 
 

THE PROPOSED DECISION 



BEFORE THE 
BOARD OF ADMINISTRATION 

CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM 
STATE OF CALIFORNIA 

In the Matter of the Request to Change Option Selection on a 

Non-Member Service Retirement Application of: 

JILL D. PAOLINI, Respondent 

Agency Case No. 2022-0444 

OAH No. 2023020334 

PROPOSED DECISION 

Matthew S. Block, Administrative Law Judge (ALJ), Office of Administrative 

Hearings (OAH), State of California, heard this matter on May 16, 2023, by 

videoconference from Sacramento, California.

Noelle Lamprecht, Senior Attorney, represented the California Public Employees’ 

Retirement System (CalPERS).

Daniel J. Griffin, Attorney at NewPoint Law Group, LLP, represented Jill D. Paolini 

(respondent), who was present.
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Evidence was received. The record was held open until May 26, 2023, to enable 

the parties to submit written closing arguments1. The matter was submitted for 

decision on May 26, 2023. 

ISSUE

Did respondent make a mistake which was the result of inadvertence, mistake, 

surprise or excusable neglect correctable by Government Code section 20160, which 

would have entitled her to the Unmodified Allowance Option for retirement benefits?

FACTUAL FINDINGS 

Jurisdiction 

1. By virtue of a community property settlement with her former spouse, 

respondent is a CalPERS member in her own right. Respondent’s nonmember CalPERS 

account was established effective May 1, 2012. 

2. On May 14, 2012, respondent submitted a Non-Member Service 

Retirement Application with a requested retirement date of December 15, 2011. She 

began receiving retirement payments on August 1, 2012.

 
1 CalPERS’ Closing Argument was marked as Exhibit 18 and admitted as 

argument. Respondent’s Closing Argument was marked as Exhibit N and admitted as 

argument.
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3. On October 30, 2020, respondent submitted an Option Election/Life 

Option Beneficiary Change Form, seeking to change her retirement payment option to 

Unmodified Allowance. After reviewing the facts and information at its disposal, 

CalPERS determined that no correctable mistake had been made which would allow 

CalPERS to change respondent’s retirement payment option to the Unmodified 

Allowance Option. Respondent timely appealed CalPERS’ decision. 

4. On February 9, 2023, Kimberlee Pulido, in her official capacity as Chief of 

CalPERS’ Retirement Benefit Services Division, signed and thereafter caused to be filed 

a Statement of Issues for purposes of the appeal. The matter was set for an evidentiary 

hearing before an ALJ of the OAH, an independent adjudicative agency of the State of 

California, pursuant to Government Code section 11500 et seq. 

CalPERS’ Evidence 

5. On May 1, 2012, CalPERS notified respondent that her nonmember 

account had been established with one half of the contributions and service credit 

earned by her former spouse from July 17, 1982, through September 1, 2009, which 

was the date of their separation. Respondent’s account was credited with 12.264 years 

of service credit and $125,942.57 in contributions with interest credited through May 

1, 2012. CalPERS also provided respondent with a copy of CalPERS Publication 44 – A 

Guide to Completing Your Nonmember Service Retirement Application (PUB 44).

6. When a CalPERS member fills out an application for retirement benefits, 

they are required to select one retirement benefit payment option. The PUB 44 

explains the difference between the various options that members may choose from. It 

specifically states that the Unmodified Allowance Option provides the member with 

the highest possible monthly allowance.
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7. On May 14, 2012, respondent submitted a Non-Member Service 

Retirement Application (application), with a requested retirement date of December 

15, 2011. When she filled out the application, respondent selected two different 

payment options, Option 2W and Option 4. Under either option, respondent’s 

retirement benefits would continue to be paid to her named beneficiaries after her 

death. However, under either option, respondent’s monthly retirement payments 

would be significantly less than if she chose the Unmodified Allowance Option. 

Respondent listed her two children as her beneficiaries and included copies of their 

birth certificates with the application. 

8. By letter dated June 25, 2012, CalPERS notified respondent that her 

application for Option 2W retirement benefits had been processed and that the 

monthly payment amount was $2,872.52. The letter also informed respondent that 

upon her death, her retirement benefits would continue to be paid to the beneficiaries 

listed in her application. Respondent has been receiving monthly retirement benefit 

payments of $2,872.52 since August 2012. 

9. In October 2020, respondent had a conversation with a friend named 

Deborah Fogel, who is a CalPERS employee. During the conversation, and while 

accessing respondent’s CalPERS account, Ms. Fogel noticed that respondent selected 

two different retirement payment options in her 2012 application and informed her 

that the application should have been rejected. Ms. Fogel also explained that Option 

2W provided retirement benefits to respondent’s beneficiaries upon her death, which 

correspondingly reduced the amount of respondent’s monthly retirement benefits. 

10. At Ms. Fogel’s suggestion, respondent submitted an Option Election/Life 

Option Beneficiary Change Form to CalPERS in October 2020. However, it was 

misplaced by CalPERS and left unaddressed for approximately one year. In a letter to 
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CalPERS dated November 16, 2021, respondent explained that when she submitted her 

application, she did not understand the difference between the various payment 

options and that she had filled out her application “blindly.” She stated that she 

thought she would be receiving monthly payments in the amount of $3,257 by virtue 

of her divorce settlement and asked that her Option Election/Life Option Beneficiary 

Change Form be processed. She also stated that her intent had always been to 

maximize the monthly benefits for herself and not her beneficiaries.

11. By letter dated December 30, 2021, CalPERS notified respondent that it 

could not change respondent’s benefit payment option because she had not 

requested the change within 30 days of issuance of her first retirement payment check. 

Respondent emailed CalPERS on January 10, 2022, asking for reconsideration of her 

request. In a letter dated January 14, 2022, CalPERS requested additional information 

of respondent, including, but not limited to, an explanation as to why she failed to 

contact CalPERS when she noticed that her monthly retirement benefit amount was 

less than expected.

12. Respondent provided the requested information in a letter dated 

February 18, 2022. CalPERS denied her request for reconsideration on March 7, 2022. 

Respondent’s Evidence 

13. Respondent testified at hearing. Her former spouse is a CalPERS member 

by virtue of his employment with the City of Roseville. Their divorce was finalized in 

2011. As part of the divorce settlement, respondent’s former spouse agreed that she 

would receive $3,257 per month in CalPERS retirement benefits. 

14. Respondent’s former spouse provided her with paperwork pertaining to 

his CalPERS retirement benefits in 2011. Respondent reviewed the documents but did 
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not understand how to fill them out. She acknowledges receiving the PUB 44 but did 

not find it helpful. She called CalPERS multiple times in March 2012 but was unable to 

speak with anyone for assistance. When she submitted her application in 2012, she 

used her best guess as to which payment option was most beneficial to her. She 

assumed that if she filled out the paperwork incorrectly, CalPERS would contact her, 

and she would be able to explain what she intended to apply for.

15. When respondent received her first payment on August 1, 2012, it was 

approximately $800 less than what her former spouse had agreed to. Respondent 

assumed that he lied to her about the amount she would be receiving. Respondent’s 

goal has always been to maximize benefits for herself. Her two children are financially 

independent and do not need to receive benefits upon her death. After speaking with 

Ms. Fogel, respondent realized that she should have selected the Unmodified 

Allowance Option. 

Analysis 

16. Respondent expected to receive $3,257 in monthly CalPERS retirement 

benefits by virtue of her divorce settlement. She acknowledges receiving the PUB 44. 

The PUB 44 explains the different payment options CalPERS members may select from 

when applying for retirement benefits. It clearly states that the Unmodified Allowance 

Option provides the member with the highest possible monthly payment.

17. The courts have recognized that “pension statutes are to be liberally 

interpreted in favor of the applicant so as to effectuate, rather than defeat, their 

avowed purpose of providing benefits for the employee and his family.” (

(1981) 122 Cal.App.3d 730, 737, quoting (1980) 

103 Cal.App.3d 565, 571.) Government Code section 20160 provides CalPERS with the 
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authority to correct certain types of errors or omissions made by its members which 

are the result of inadvertence, surprise, or excusable neglect. However, Government 

Code section 20160, subdivision (3), provides in relevant part: 

Failure by a member or beneficiary to make the inquiry that 

would be made by a reasonable person in like or similar 

circumstances does not constitute an “error or omission” 

correctible under this section.

18. Respondent received her first retirement benefit payment on August 1, 

2012. The payment was $800 less than what she had been promised. Rather than 

contact CalPERS to determine the reason, respondent simply assumed that her former 

spouse had lied to her about what she would be receiving. She received monthly 

retirement benefit payments in the amount of $2,872.52 for over eight years and never 

contacted CalPERS to ask why the amount was less than expected. Respondent is 

entitled to receive the monthly retirement benefit payments for the remainder of her 

life. A reasonable person would undoubtedly inquire as to why they were receiving 

nearly $10,000 less per year than expected. 

19. When all the evidence is considered, respondent failed to establish that 

she made the inquiry that would be made of a reasonable person in like or similar 

circumstances. Therefore, she failed to establish that she made a mistake that may be 

corrected by Government Code section 20160, and her appeal must be denied.

LEGAL CONCLUSIONS 

1. Respondent has the burden of proving by a preponderance of the 

evidence that her Option Election/Life Option Beneficiary Change Form should be 
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accepted pursuant to Government Code section 20160. (Evid. Code, § 500 [“Except as 

otherwise provided by law, a party has the burden of proof as to each fact the 

existence or nonexistence of which is essential to the claim for relief or defense that he 

is asserting”]; (1986) 183 Cal.App.3d 1044, 1051, fn. 5.) A 

preponderance of the evidence means “evidence that has more convincing force than 

that opposed to it.” (  (2009) 171 

Cal.App.4th 1549, 1567.) 

2. Government Code section 20160, subdivision (a), provides that: 

Subject to subdivisions (c) and (d) the board may, in its 

discretion and upon terms it deems just, correct the errors 

or omissions of any active or retired member, or any 

beneficiary of an active or retired member, provided that all 

of the following facts exist: 

(1) The request, claim, or demand to correct the error or 

omission is made by the party seeking correction within 

a reasonable time after discovery of the right to make the 

correction, which in no case shall exceed six months after 

discovery of this right. 

(2) The error or omission was the result of mistake, 

inadvertence, surprise, or excusable neglect, as each of 

those terms is used in Section 473 of the Code of Civil 

Procedure. 
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(3) The correction will not provide the party seeking 

correction with a status, right, or obligation not otherwise 

available under this part.

Failure by a member or beneficiary to make the inquiry that 

would be made by a reasonable person in like or similar 

circumstances does not constitute an “error or omission”

correctable under this section.

3. Based on the Factual Findings and Legal Conclusions as a whole, 

respondent failed to establish she made a mistake that may be corrected by 

Government Code section 20160. Thus, her appeal is denied.

ORDER

The appeal of respondent Jill D. Paolini is DENIED.

DATE: June 21, 2023

MATTHEW S. BLOCK

Administrative Law Judge

Office of Administrative Hearings


	Pet. for Recon. Attach. E Cover
	item8a1-attacha_a
	Attach a - for VyF for Pet. for Recon
	Paolini PD




Accessibility Report



		Filename: 

		Pet. for Recon. Attach. E Cover.pdf






		Report created by: 

		


		Organization: 

		





[Enter personal and organization information through the Preferences > Identity dialog.]


Summary


The checker found no problems in this document.



		Needs manual check: 2


		Passed manually: 0


		Failed manually: 0


		Skipped: 1


		Passed: 29


		Failed: 0





Detailed Report



		Document




		Rule Name		Status		Description


		Accessibility permission flag		Passed		Accessibility permission flag must be set


		Image-only PDF		Passed		Document is not image-only PDF


		Tagged PDF		Passed		Document is tagged PDF


		Logical Reading Order		Needs manual check		Document structure provides a logical reading order


		Primary language		Passed		Text language is specified


		Title		Passed		Document title is showing in title bar


		Bookmarks		Passed		Bookmarks are present in large documents


		Color contrast		Needs manual check		Document has appropriate color contrast


		Page Content




		Rule Name		Status		Description


		Tagged content		Passed		All page content is tagged


		Tagged annotations		Passed		All annotations are tagged


		Tab order		Passed		Tab order is consistent with structure order


		Character encoding		Passed		Reliable character encoding is provided


		Tagged multimedia		Passed		All multimedia objects are tagged


		Screen flicker		Passed		Page will not cause screen flicker


		Scripts		Passed		No inaccessible scripts


		Timed responses		Passed		Page does not require timed responses


		Navigation links		Passed		Navigation links are not repetitive


		Forms




		Rule Name		Status		Description


		Tagged form fields		Passed		All form fields are tagged


		Field descriptions		Passed		All form fields have description


		Alternate Text




		Rule Name		Status		Description


		Figures alternate text		Passed		Figures require alternate text


		Nested alternate text		Passed		Alternate text that will never be read


		Associated with content		Passed		Alternate text must be associated with some content


		Hides annotation		Passed		Alternate text should not hide annotation


		Other elements alternate text		Passed		Other elements that require alternate text


		Tables




		Rule Name		Status		Description


		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot


		TH and TD		Passed		TH and TD must be children of TR


		Headers		Passed		Tables should have headers


		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column


		Summary		Skipped		Tables must have a summary


		Lists




		Rule Name		Status		Description


		List items		Passed		LI must be a child of L


		Lbl and LBody		Passed		Lbl and LBody must be children of LI


		Headings




		Rule Name		Status		Description


		Appropriate nesting		Passed		Appropriate nesting







Back to Top


Accessibility Report



		Filename: 

		Attachc_a.pdf






		Report created by: 

		


		Organization: 

		





[Enter personal and organization information through the Preferences > Identity dialog.]


Summary


The checker found no problems in this document.



		Needs manual check: 2


		Passed manually: 0


		Failed manually: 0


		Skipped: 1


		Passed: 29


		Failed: 0





Detailed Report



		Document




		Rule Name		Status		Description


		Accessibility permission flag		Passed		Accessibility permission flag must be set


		Image-only PDF		Passed		Document is not image-only PDF


		Tagged PDF		Passed		Document is tagged PDF


		Logical Reading Order		Needs manual check		Document structure provides a logical reading order


		Primary language		Passed		Text language is specified


		Title		Passed		Document title is showing in title bar


		Bookmarks		Passed		Bookmarks are present in large documents


		Color contrast		Needs manual check		Document has appropriate color contrast


		Page Content




		Rule Name		Status		Description


		Tagged content		Passed		All page content is tagged


		Tagged annotations		Passed		All annotations are tagged


		Tab order		Passed		Tab order is consistent with structure order


		Character encoding		Passed		Reliable character encoding is provided


		Tagged multimedia		Passed		All multimedia objects are tagged


		Screen flicker		Passed		Page will not cause screen flicker


		Scripts		Passed		No inaccessible scripts


		Timed responses		Passed		Page does not require timed responses


		Navigation links		Passed		Navigation links are not repetitive


		Forms




		Rule Name		Status		Description


		Tagged form fields		Passed		All form fields are tagged


		Field descriptions		Passed		All form fields have description


		Alternate Text




		Rule Name		Status		Description


		Figures alternate text		Passed		Figures require alternate text


		Nested alternate text		Passed		Alternate text that will never be read


		Associated with content		Passed		Alternate text must be associated with some content


		Hides annotation		Passed		Alternate text should not hide annotation


		Other elements alternate text		Passed		Other elements that require alternate text


		Tables




		Rule Name		Status		Description


		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot


		TH and TD		Passed		TH and TD must be children of TR


		Headers		Passed		Tables should have headers


		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column


		Summary		Skipped		Tables must have a summary


		Lists




		Rule Name		Status		Description


		List items		Passed		LI must be a child of L


		Lbl and LBody		Passed		Lbl and LBody must be children of LI


		Headings




		Rule Name		Status		Description


		Appropriate nesting		Passed		Appropriate nesting







Back to Top


